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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA 

District:  Tinsukia 

 
Present: Sri P.J. Saikia, 

  Sessions Judge, 

  Tinsukia 

 

  Criminal Revision No.  60 (4) of 2017 

 
  Sri Ganesh Verma, 

  S/o Lt. Devraj Verma, 

  R/o Dhekiajuli Bongali Gaon, 

  P.O- Sripuria, 

  P.S- Tinsukia, 

  District- Tinsukia, Assam        ......................... Petitioner 

    -Versus -  

 1. Sri Garg Vanu Duttatray, 

  S/o. Lt. Surendra Nath Duttatray 

  R/o- Dhekiajuli Bongali Gaon, 

  P.O- West Sripuria, 

  P.S- Tinsukia 

  District- Tinsukia, Assam     

 2. State of Assam 

  Represented by its Public Prosecutor,  

  Tinsukia, Assam         ..................... Respondents 

 
Appearance:  

  Sri Biswajit Prasad and Ors. 

  Advocates          ..................... For the Petitioner  

  Sri Davinder Kr. Chichra and Ors. 

  Advocate               ....................... For the Respondent 
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  Date of Argument: 29/01/2018 

  Date of Judgment: 06/02/2018 

 

   J   U   D   G   M   E   N   T 

 

1.   This revision is directed against the order dated 29/07/2017, passed by 

the Learned ADM, Tinsukia, in  case no. 30/2013 (A). 

FACTS OF THE CASE 

 

2. There is a big tree standing on the land of the petitioner. Its branches 

have strayed into the property of the respondent. It is claimed by the 

respondent that in the event of high speed wind, the tree might be uprooted 

and in that case it may fall over the house of the respondent. Under the 

aforesaid apprehension the respondent filed a petition before the court below 

u/s 133 of the Cr.P.C praying for removal of the tree.  

 

3. On the basis of the petition filed by the respondent, the Ld court below 

had drawn up a proceeding u/s 133 of the Cr.P.C. The court below sought for 

a report from the Police as well as the Forest Department. It has been 

reported by the Forest Office that the tree growing in the land of the 

petitioner does not have any commercial value and for removal of the tree no 

permission is required. Record does not have any materials to show that 

police had filed any report as directed. 

 

4. Considering the report of the Forest Officer, the Learned Court below 

directed the present petitioner to cut down the tree. Thereafter, the petitioner 

did not comply with the aforesaid direction of the court below and again the 

respondent moved the court. The petitioner was again directed to cut down 
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the tree and this is the order that has been challenged by the petitioner.  

 

   POINT FOR DETERMINATION 

5.  The only point for determination in this revision petition is as to 

whether the court below had erred, while passing the order dated 29/07/17?  

   DECISION AND REASONS THEREOF 

6. The Ld counsel for the petitioner has submitted that the dispute 

between the petitioner and the respondent is a private dispute. The Learned 

counsel has submitted that the provision of section 133 of the Cr.P.C relates 

to maintenance of public order and tranquillity. In order to buttress his 

argument, the learned counsel for the petitioner has relied upon a decision of 

the Hon'ble Supreme Court, which was rendered in State of M.P. Vs. Kedia 

Leather and Liquor Limited and Others, reported in (2003) 07 SCC 389.  

7. The factual background of the case before the Apex Court is that the 

Sub-Divisional Magistrate of the area concerned served orders in terms 

of Section 133 of the Code directing the respondents who owned industrial 

units to close their industries on the allegation that serious pollution was 

created by discharge of effluent from their respective factories and thereby a 

public nuisance was caused. The preliminary issues and the proceedings 

initiated by the SDM were questioned by the respondent of the case before 

the High Court under Section 397 of the Code. It was held by the High Court 

that the provisions of the Water and Air Acts impliedly repealed the provisions 

of Section 133 of the Code, so far as allegations of public nuisance by air and 

water pollution by industries or persons covered by the two Acts are 

concerned. As a consequence, it was held that the SDM had no jurisdiction to 

act under Section 133 of the Code. 

 Under the said factual scenario the Hon,ble Supreme Court has held as under 

----“Section 133 of the Code appears in Chapter X of the Code which deals 

https://indiankanoon.org/doc/983382/
https://indiankanoon.org/doc/1457888/
https://indiankanoon.org/doc/1786905/
https://indiankanoon.org/doc/983382/
https://indiankanoon.org/doc/983382/
https://indiankanoon.org/doc/983382/
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with maintenance of public order and tranquility. It is a part of the heading 

'public nuisance'. The term 'nuisance' as used in law is not a term capable of 

exact definition and it has been pointed out in Halsbury's Laws of England 

that: 

 "even at the present day there is not entire agreement as to whether certain 

acts or omissions shall be classed as nuisances or whether they do not rather 

fall under other divisions of the law of tort". 

 In Vasant Manga Nikumba and Ors. v. Baburao Bhikanna Naidu (deceased) 

by Lrs. and Anr. (1995 Supp.(4) SCC it was observed that nuisance is an 

inconvenience which materially interferes with the ordinary physical comfort of 

human existence. It is not capable of precise definition. To bring in application 

of Section 133 of the Code, there must be imminent danger to the property 

and consequential nuisance to the public. The nuisance is the concomitant act 

resulting in danger to the life or property due to likely collapse etc. The object 

and purpose behind Section 133 of the Code is essentially to prevent public 

nuisance and involves a sense of urgency in the sense that if the Magistrate 

fails to take recourse immediately irreparable damage would be done to the 

public. It applies to a condition of the nuisance at the time when the order is 

passed and it is not intended to apply to future likelihood or what may happen 

at some later point of time. It does not deal with all potential nuisances, and 

on the other hand applies when the nuisance is in existence. It has to be 

noted that sometimes there is a confusion between Section 133and Section 

144 of the Code. While the latter is more general provision the former is more 

specific. While the order under the former is conditional, the order under the 

latter is absolute. The proceedings are more in the nature of civil proceedings 

than criminal proceedings.” 

 

8. The Ld counsel for the petitioner further submitted that this is a private 

https://indiankanoon.org/doc/47646/
https://indiankanoon.org/doc/983382/
https://indiankanoon.org/doc/983382/
https://indiankanoon.org/doc/340949/
https://indiankanoon.org/doc/930621/
https://indiankanoon.org/doc/930621/
https://indiankanoon.org/doc/930621/
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dispute between two individuals and therefore the Civil Court is the only 

forum, which can adjudicate upon this dispute. Thereby, the learned counsel 

has submitted that the entire matter is beyond the domain of section 133 of 

the Cr.P.C.  

 

9. Per contra, the ld counsel for the opposite party has submitted that the 

impugned order dated 29/07/2017 is an administrative order and for that 

matter no revision lies. 

 

10. I have given my anxious consideration to the matter. For obvious 

reasons, I have decided not to agree with the submissions of the ld counsel 

for the opposite party.  

 

11. The Section 133 of the Code of Criminal Procedure would apply only 

when a public nuisance is caused and would not apply where the 

apprehension is confined to damage to a particular individual. The term public 

nuisance is defined in section 268 of the Indian Penal Code. It reads as --- 

“ Section 268. Public nuisance.—A person is guilty of a public nuisance who 

does any act or is guilty of an illegal omission which causes any common 

injury, danger or annoyance to the public or to the people in general who 

dwell or occupy property in the vicinity, or which must necessarily cause 

injury, obstruction, danger or annoyance to persons who may have occasion 

to use any public right. A common nuisance is not excused on the ground that 

it causes some convenience or advantage.” 

 

12. The Section 133 Cr.P.C. is preceded by the word "public nuisance". 

Therefore, to make out a case for initiation of proceedings 

under Section 133 Cr.P.C. a public nuisance has to be established. "Public 

Nuisance" is an offence against the public as it affects the public at large, or 

https://indiankanoon.org/doc/983382/
https://indiankanoon.org/doc/983382/
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some considerable portion of them. It may be clarified here 

that Section 133 Cr.P.C. does not apply to private nuisance and dispute. The 

proceedings under Section 133 Cr.P.C. are not intended to settle private 

dispute or disputes between different members of public. The provisions of 

Chapter-X  of Cr.P.C applies only when the obstruction or nuisance is on public 

way, river, channel or on any public place. An obstruction or nuisance on a 

private property cannot be interfered with under Section 133 Cr.P.C. 

 

13. Under the aforesaid premised reasons, I have reasons to hold that the 

impugned order is bad in law. Accordingly the revision petition is allowed. 

 

 

          ORDER 

14.  That being the position, the revision petition is allowed. The impugned 

order dated 29/07/2017, passed by the Learned ADM, Tinsukia, in  case no. 

30/2013 (A) is set aside. Send down a copy of the judgment along with the 

LCR. 

 

 Given under my hand and seal of this Court on this the 6th  day of 

February, 2018.  

 

Dictated & corrected by me. 

 

 

        (P.J. Saikia) 

       Sessions Judge     Sessions Judge 
 Tinsukia        Tinsukia 

https://indiankanoon.org/doc/983382/
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